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ORDER
[PER: BENCH]
BACKGROUND
1.1 Thisis an Application bearing C.P. (1B} No.B45/MB/2025 filed on 08.11.2024 by Union

1.2

1.3

Bank of India, the Applicant (Financial Credilar) under Section 7 of the Insolvency and
Bankruptcy Code, 2018 (hereinafter referred to as "the Code®) read with Rule 4 of the
Insolvency and Bankruptty (Application to Adjudicating Authority) Rules, 2018
(hereinafier referred 1o as “the AAA Rules™) through Mr. Manish Kumar Sinha — Chief
Manager of the Applicant vide Authority Letter dated 21.10.2024 for iniliating
Corporate Insolvency Resolution Process (hereinafter referrad to as "CIRP") in respect
of Excel| Overseas Pyl Lid., the Corporale Debtor {CD).

The CD is a Private Limitad Company established in the year 1982. The CD is
engaged i the business of cutting and polishing raw diamonds and exporting them to
foreign countnies.

The Applicant has proposed the name of Mr. Mahesh Chand Gupta having registration
no. IBBI/IPA-DO1/IP-P-01489/2018-2019/12304, 1o act as an IRP along with his written
communication In Form-2 and valid AFA till 19.11.2024. The Applicant has provided
the updated AFA of the proposed IRP in the Rejoinder. On perusal of the same it |s

sean thal the AFA of the proposed IRP Is valid tl 30.06 2027,

1.4 TheApplicant has relled on the following documents:

% Copy of Letter of Authorization of Authorized Representative of Finaneial

Creditor
fi. Copy of Master Data of the Cerporate Debtor from the website-of MCA.

il Capy of Written Consent of Resolution Professional under Form 2
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'S Copy of Hypothecation Agreement creating First charge on the current assels
of the Corporate Debtor namely stock of raw material, semi-finished and
finished goods, stores and spares not relating to plant and machinery. bills
receivables and book debls and all other movables of the Corporate Dabtor.

V. Copy of Form CHG-1 showing registration of charge with Registar of
Companies.

wi., Copy of Supplemental Agreement dated 08.12 2017 being 4" Supplemental
Working Capital Cansortium Agreament.

vil. Copy of Mortgage Deed dated 20.12.2017

vili, Copy of Latest Sanction Letter dated 09.08.2017 enhancing credit Iimit upto Rs.
-40.91 crores.

[ Copy of Demand Notice dated 22.07.2020 under Section 13(2) of the
Securitization and Reconstruction of Financial Asset and Enforcement of
Sacurity Inlerest Act, 2002,

x. Copy of Revival Plan vide letter daled 14.08.2020.

xi,  Copy of OTS proposal dated 10.07.2023 given by the Corporate Deblor.

xii. Copy of Statement of Account of the Corporate Debtor.

xiil. Copy of Consolidated financial statements for the years 2021, 2022 and 2023
of the Corporate Debtor,

xiv. Camputation of claim

xv. Copy of the NESL Certificate (Form D)

xvi. Copy of Revised Sanction Letter Dt. 12.02.2019.

wvil. Bank Account Statement of Corporate Debtor's Loan/ Credit Facilities, For the
Period 2005-06.

xvill.  Banker's Book Evidence Cerlificate
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AVERMENTS OF THE APPLICANT

2.1 The matter first came up far hearing on 26.08.2025. This Tribunal on the reques! of
the Applicant gave liberty to the Applicant 1o file bank statements prior to the account
becoming NPA, vide order dated 15.08.2025. Further, it is recorded vide arder daled
27.10.2025 that the Applicant has filed an IA seeking 1o amend Form-1.

2.2 Thea Applicant filed an Interiocutory Application (LA} No. 4782 of 2025 to amend Form-
1 in respect of date of default in ParHV. This Trbunal vide interim order dated
11.11.2025 aliowed the aforesaid |A and directed the Applicant to file amended Form
1 after carrying out the modification in the main Application. The facts as per the
amended Application are as under:

2.3 As per Part-IV of the amended Application the total amount elaimad to be |n default by
the Applicant Is Rs. 60,19,48,713.32/- (Sisty Crore Ninetlean Lakh Forty-Nine
Thousand Seven Hundred Thirteen Rupees and Thirty-Two Paise) as on 30.02.2024.
The tatal claim Includes principal amount of Rs. 40,70,44,005/~ (Forty Crore Seventy
Lakh Forty-Four Thousand and Five Rupees) as on 01.02.2020 and interest amount
of Hs.19,49,05,708.32/- (Nineteen Crore Forly-Nine Lakh Five Thousand Seven
Rupees Hundred Eight Rupees and Thirty-Two Paisa).

2.4 Il is submitted thal the Applicant granted a total debt of Rs. 41,91,00,000/-.

2.5 The CD had submilted a Revival Plan vitle letter dated 14.08.2020 wherein the CD
admitted 1o the entire debt. The CD paid a sum of Rs. 2 crores on 11.07_2623 and Rs,
1 Crore on 12.07.2023.

2.6 The issuance of OTS |setter amounts to acknowledgment under Section 18 of the
Limitation Act and therefore the period of limitation starts afresh from 14.08.2020. The

CD has made payments in discharge of the debl on 11.07.2023 and 12.07.2023, which

also extends the period of limitation.
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2.7 The date of default is mentioned as 31.01.2020, which is as per the date on which the
CD's account was classified as a Non-Performing asset.

2.8 The limitation is to be calculated after excluding the COVID-18 peripd when the
Hon'ble Supreme Court excluded the periad from 15.03.2020 to 28.02.2022 for the
purpose of calculating limitation. Accordingly, the limitation in this case begins fram
31.01.2020 uplo 14.03.2020 and thereafier from 01.03.2022. Accordingly, the
limitation to file the Petition would have expired on 30.01.2025. The present
Application is filed on 08.11.2024. However, the limitation is extended in view ol
admissions and acknowledgments given by the CD.

2.9 The Applicant has filed an Additionsl Affidavit dated 07.11.2025 and attached the
[ollowing documents:

i. Rewised Sanction Letter Dt. 12.03.2018
ii. Bank Account Statement of Corporate Debtor's Loan/ Credit
Facilities, For the Period from 2006 to 2025.

lii. Banker's Book Evidence Certificate

3. CONTENTIONS OF CORPORATE DEBTOR
3,1 The CD filed Affidavit-in-Reply dated 20,02.2028, which is affirmed by Mr, Ramesh
Himatlal Shah— Autharised Representative of the CD vide Board Resolution dated
12.01.2021.
3.2 The CD in its reply states thal the Application lacks statutory disclosuras and basic
_parﬂcuiam regarding:
iv. date(s) of disbursement of debt granted
v. particulars of amount in defaull and period of defaull consequent

upon which the account was classified as NPA on 31.01.2020 [refied
as date of default]
5| Page
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Wi,

wil.

wiil,

x,

xi.

proof as to date of default and existence of financial debt - as
mandated by section 7 of the Code read with Rule 4 of NCLT Rules,
2016 and Form-1 prescribed by the sald Rules. The present
Application |s liable to be rejected on this ground alone.
Authorisation for Assignment [Form-B] of the proposed IRP has
expired an 19.11.2024

The Applicant has claimed alleged sum of Rs.60,18.49,713.32
However, the Compulalion Sheel relied pursuant to para-2, Part-IV of
the Application I8 showing the alleged oulstanding of
R=.51,68,20 425/-

The claim is asserted under the bill accounts. However, no statement
of account pertaining to any bill account is relled upon by the

Applicant.

Applicant has asserted the interest @15.60% p.a. and compounded

it monthly resl. The alleged interest claimed by the Applicant is not
supported by either term of sanction letter dated 03.08.2(017 or
alleged lpan documents. Claim of interest of large sum of
Rs.24,67,35,680/- Is vehemently disputed and denied by the CD. The
alleged claim is without any legal basis.

The prasent Application filed on 08.11.2024 on the basis of alleged

defaull of 31.01.2020 is barrad by limitation.

it is submitted that the Applicant is consortium of banks (Bank of India, Saraswal Co-

operative Bank and SVC Co-operative Bank Limited). By letter dated 28.06.2019, one

of the consartium members, namely, SVC Co-operative Bank Limited had renewed

the expart cradil facility by charging processing fees of Rs.5,61,500/- for 12 months:
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However, the said Bank discontinued the expor facilities within a peried of three
manths i.e. September 2018, The Applicant falled to provide any assistanca to the CD
on the SVC's failure to continue the sanctioned facllity,

The CD was having Rs.12.29 Crores in fixed deposits with the Applicant Bank, Each
of the members of the consartium of Bank was holding separate fixed deposits. At the
consofium meeting held on 16.12.2019, CD requested the Bank o appropriate fixed
deposits kept with them for serving the Interest. However, the Bank illegally and
srroneously seized the account on 31.01.2020 despite having a fixad deposit of
Rs.12.29 croras. The Applicant eventually adjusted the fixed deposit with interest on
20.02.2020.

Further, the CD submits that it has given various proposals dated 15.086.2020,
14.08.2020, 17.09.2020, 04.11.2020, 14.11.2020 and 13.03.2023 for restructuring of
the accounts. Along with the above. letters dated 25.01.2021, 04.02.2021,
26.02.2021, 11.05.2021, 14.06.2021, 11.02.2022, 21.03.2022, 28.07.2022 and
15.04.2023. were submitted by the CD for holding on operation with cut-back
mechanism to reduce the liability. However, none were acceplad by the Applicant.
The CD submits (hat the statutory requirement as prescribed by clause -(a) of sub -
section (3) of section 7 is not complied with. The said provision requires the Applicant
to furnish along with Application - recard of the default recorded with the Information
Litility or such other recard or evidence of default as may be specified.

The Applicant filed this instant Application on 08.11.2024. After filing the Application,
Form-D. NeSL Certificate dated 01,03.2025 was obtained. The Application Is not
based on Form-D, rather Form-D is based on Application which |s incomprehensible.

The alleged default information provided by the Applicant and recorded in Form-D that
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the default had occurred on 31.01.2020 with amount in default at Rs.61,95,04,225.88
is wholly incomprehensible.

3.8 The Applicant has onginally asserted the date of default as 01.10.2018. Howewver, this
date of default s rectified as 31.01.2020 as dale of non-performing assels (NPA). The
legality and validity in the NPA in accordance with RBI Master Direction s pending In
DRT with Interim stay. The Applicant is avoiding regular adjudication in the matter by
the Tribunal of Competent Jurisdiction. The Applicant has relied on packing credit
account to prove the default. Packing credit ("PC") account is lrealed as cash credit
loverdraft account for the purposes of classification as NPA. As per para-2.1.2 ol RBI
Mastar Direction for classification of acoount as NPA, PC account musl be “out of
order" as per para-2.2. The account can be treated as “out of order”, when the
outstanding remains in excess of the sanctioned limit for 80 days. Thus, for the FC
account to be NPA, there must be a 90 days default when the account exceeds the
limit. The perusal of the account relied by the Applicant would demonstrate that the
PC account was well within the sanctioned operative limit on 31.01.2020, The same
is the situation in respect of bill account produced along with additional affidavit. By
no stretch of imagination, the account was NPA on 31.01.2020. The Applicant has not
pleaded or proved NPA in accardance with the REI guidelines.

3.9 In 13(2) notice dated 22.07 2020 [Annexure-A, pg.19], it is alleged thal,

“__ the account of M/s Excel Overseas Put. Ltd. with MMO Branch has been alassified
as NPA account on 31.01.2020 pursuant to your default in making repayment . . .~

It is thersfore apparent that NPA itself could not be a default as alleged by the

Applicant.

4. REJOINDER
4.1 The Applicant filed a Rejoinder through an Affidavit dated 13.03,2026.

8 | Page

CT ITR) No k4881470258
Usion Bank of India v, Exoel Cversess Pve: Lid.




42

4.3

4.4

IN THE NATIONAL COMPANY LAW TRIBUNAL MUMBAI BENCH-V1

The Applicant submits that to safisfy the mandate of Section 7 of the Code, the
Applicant merely has to eslablish two elements: (i) existence of financial dabt and (ji)
pecurrence of default, The law |s settled by the Hon'ble Supreme Court of India In
Innoventive Industries Lid. v. ICICI Bank {Civil Appeal Nos. 8337-8338 of 2017) and
unequivocally reaffirmed In M. Suresh Kumar Reddy v. Canara Bank [Civil Appeal
No. 7121 of 2022] that the Adjudicating Aulhority under Section 7 of the Coda is only
required to satisfy itself thal a financial debt exists and that a default has ocourred.
Once the defaull is established through documentary evidence, the admission of the
petition is mandatory.

The Applicant acting as the lead bank of the consortium, sanctioned and enhanced
credit facilities lo the CD upto Rs. 40.81 crores, vide Sanction Letter dated
09.08.2017. The facilities granted are Waorking Capital Cansortium Limits, specifically
categarized into Fund-Based limits which include FDBF/FUDBP/AFDBC (Bills) and a
sub-limit for W/W Packing CreditPCFC. The facilities were subsequently ranewed/
reviewed vide the Revised Sanction Letter dated 12.03.2018. The actual
disbursements of these facilities are evident from the Account Statements of the CD
from 20086 to 2025.

The CD continuously failed to meel ils repayment ohligations, leading to the loan
accounts being classified as NPA an 31.01.2020, strictly in accordance with the RBI
norms. The Applicant has placed on record the Bank Account Statements for the

Corparate Debtor's loan/credit facilities from 2008 to 2025, svidencing the defaults.

4.5 The entire default across the three loan accounts (s avidenced by the "Particulars of

O (I Wo R Branzs
Union Bank of Tndia v. Excel Overseas Pyt Ll

Claim" document produced heraunder and marked as Annexure P2, 1t Is submitied
that the default amoun! in respect of the Packing Credit Account (Ale No.

378007220000012) was Inadvertently emitted in the computation of claim produced
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with the Company Petition as Annexure 13. Hence, the current and consclidated

computation of the total default across all loan three accounts is summarized in the

tabla below:
Eeditiv i Ao Principal .-’I.ﬂ‘:'.'ﬂ'. :_T_'_.h-:re».' From T-'L-_--;-Ju._-h-.'f,_ TCatal Clafs
Nos as on ILOT2020 01022000 1 Oty Craditdg Amount

' (137 (OIS (Hs) (Rs.) fHa

Macking Cridit il I
Nl |3:54 81 600 ,:I'-l_,_J-l't_"i"I =5 kB30 15 951 20 288
[V RBTEI0ONEMNI T b !

Ml Acvognts - T

PTORROLNIG & 1715 A2 405 MHTISA T ) SLISET I
s VRN ELR P | i

(Consolidated Total 40,7044 005 00375415 95069711 £ 1438713

4.6 The CD has acknowledged the debt through its own balance sheels for the FY 2021,
2022 and 2023 (Annexure 12 (colly) produced with the Company Petition), 2 series
of reéstructuring proposals submitted between June 2028 and March 2023 (Exhibit 6
(Caolly) produced by the Corporate Debtor with the Reply Affidavit), and a formal OTS
proposal dated 22.06.2023 (Exhibit 11 produced by the Carporate Debtor with the
Reply Affidavit).

4.7 The CD is deliberately ignering the comprehensive evidence submitted by the
Applicant. The Sanction Letter dated 09.08.2017 and the Revised Sanction Letter
dated 12.03.2019 establish the enhancement and renewal of the credit limits up 1o
Rs. 40.91 Crores. Consedquently, through the Additional Affidavil dated 07.11.2025,
the Applicant has already placed on record the comprehensive Bank Account
Slatements of the Carporate Debtor from the year 2006 to 2025, These slatements

prove the disbursements as well as the crystallization of the default.
5. SUR-REJOINDER

5.1 The CD has filed a sur-rajoinder through an Affidavit dated 28.03.2026.

CPOR No S48 MBR0Ls
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5.2 The Applicant for the first time has asserted the claim in Account
No.378209040000005 [Ex-Pl, pg.25, Rejoinder]. The allegad claim in this account is
without any foundation in the Application. The Applicaiion is still defective. The
statutory particulars prescribed in Form- | are still absent in the Application.

5.3 The Applicant has attempted to mislead the Tribunal o the ssue of "default” with
specious plea thal default is admitted by the CD which ig factually Incorrect and
staunchly denied, It is not lhe case of the Applicant that defaull has oceurred on
account af nen-payment of any specific bill. The case regarding default is on the basis
of NPA which is not proved from the documents placed on record. There is no ather
evidence on record which would demonstrate the default of principal or interest in any

particular transaction,

6. WRITTEN SUBMISSIONS OF APPLICANT
6.1 The Applicant has relied on the following judgmenis:

I, Hon'ble NCLAT in Abhishek Gupta v. Assel Heconstruction Comparny
(India) Pvi. Ltd. [Company Appeal (AT) (Insclvency) Mo. 1094 of 2021]
ii, Hon'ble Suprema Court in the matter of Ass&t Reconstruction Company
(India) Limited v. Bighal Jaiswal [(2021) 6 SCC 366]
iii. Homble NGLAT in Puneet P. Bhatia Vs, ASREC (India) Ltd. and Anr.
lv. Hon'ble NGLAT in the matter of Milind Kashiram Jadhav v, State Bank of
India and Anr.,

7. WRITTEN SUBMISSIONS OF CD

7.1 The CD relisd on the following judgments:
. Hon'ble Supreme Court in Rohan Vijay Nahar v. State of Maharashtsa, [(2028)

2 5CC 182}
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i, Haon'ble High Court of Delhi, New Delhi in Anant Construction {P) Lid v. Ram

Niwas (1984 SCC OnLine Del 615]

8. YSIS AND FINDINGS

8.1 We have heard the Ld. Counsels for ihe Applicant and the CD and have perused lhe
recards as placed before us. Our findings in the matter are as under; -

B.2 It is an admitted fact (hat the Applicant is the lead bank of the consortium. Various
credit faciities were granted by the Applican! 1o the CD. Vide letier dated 09.08.2017
attached @t page nos.B0-80 of the Application and revised sanclion letter dated
12.03.2019 attached to the Additional Affidavit. Applicant had sanclioned and
enhanced credit limit to the CD upto Rs.40.81 crores, which can be seen from the
Sanction Letter dated 12.03.20189. The facilities granted were Working Capilal
categorisad inte Fund-based limits, which included FDBP/FUDBR/AFDBC (Bills) and
a sub-limit for WW Packing CredittPCFC. The parties executed a 4" Supplemental
Agreement dated 08.12.2017.

8.3 In arder to secura the above credit faciiities, a Morigage Deed dated 08.12.2017 was
exaculed between the parties.

fi.4 The CD itself has admitted in its Reply thal it was a part of a consortium arrangement
with the Applicant and had been availing credit facilities. The CD has referred to
various restructuring proposals, revival plans and OTS proposals submilled by it from
time to time. Such, conduct clearly establishes the subsistence of a Lender-borrower
refationship between the parties.

8.5 Further, as per the terms of the Sanction Lefter dated 09.08.2017, lhe foliowing

canstiluted an event of default:

CP TR Mo B80S
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; Failure by the Borower o pay any amount duee and payable fo banks e.qg,

instalment of term loan, senvicing of interest an term loan/working capital limit.

if, Delay in achfeving commercial operations beyond the estimated COD
i, The borrower ceasing or threatening to cease o carry on its business.
Iv. Non-complianes of any term or condition stipulated by barnk,

8.6 Az the CD defaulted in making repayment of duesfinterest, the Applicant 1ssued a
demand notice In terms of Section 13(2) of the SARFAES| Act, 2002 daied
22.07.2020, informing the CD that the account has slipped into NPA category and
calling upon the CD to pay a sum of Rs.42,57 83,176.29/- within 60 days from the
receipt of the said notice.

8.7 Consequently, the CD sent a ravival plan letter dated 14.08.2020 requesting for
restructuring of the outstanding dues, however, the same was nol acceplable (o the
consortium,. The CD, further, submitled one-time setllement (OTS) proposal daled
10.07.2023 to all the consortium banks offering an upfront payment of Rs.27 crores.

8.8 The CD has contended that the date of disbursement is not distlosed by the Applicant.
It is obsarved thal the Applicant has attached the statement of account showing the
disbursement to the CD. On perusal of the aceount statements of the CD, on page no.
118 of the Application and page nos. 36-42 of the Additional Affidavit dated
07.11.2025, it is seen that disbursement of the credit facllities is clearly reflacted.
Therefore, the contention of the CD qua the disbursement cannot be accepled.

8.9 With regard to the non-mentioning of the particulars of the dsfault In Part-I\, working
for computation of amaunt and that the computation sheel showing different claim
amount, the CD relies on the judament of Hon'ble Supreme Court in Rehan Vijay
Nahar v. State of Maharashtra, [(2028) 2 SCC 182] reiterating thal when a stalute

prescribes a manner of doing a thing, it must be done in that manner. In the present
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case, as per the CD, the statutory disclosures as stated aforesaid are missing. It is
observad that the Applicant in its Rejoinder submiitted the consalidated claim amount,
which is similar to the claim amaount in Part-IV of the Application. Also, the Applicant
has siated the particulars of default amount in Part-IV of the Application. Further, the
CD relies on the Judgment of Han'ble Delhi High Court in Anant Construction (P) Ltd
v. Ram Niwas [1884 SCC OnLine Del 815], wherein the Hon'ble Court considering
lhe ambil of the rejoinder held that, *.... A plen which is foundation of plaintiff's case or essentially
o part of causes of action of plaintiff, in ahsence whereaf the sult will be ifabie to be dismissed or the
plaint lloble to be rejected cannot be introduted for the first time by way of replication. jpara-24 (10))7.
To answer this, the Applicant has clearly mentioned in its Rejoinder that il has
inadvertently omitied to place on record the bill account in the amended Applicatian
and Additional Affidavit and hence, the same is provided in the Rejoinder, for which
the CD was given an opporiunity lo rebut and the €D has filed a Sur-Rejoinder.
Therefore, we hold that the judgment in the matter of Anant Construction (P) Lid.
(Supraj does not apply to this case. We also hold that the information as lo default
amount has been rightly provided in the Application read wilh its Rejoinder.

8.10 The CD states thal the amount In default In Part-IV is different from the amount in
computation sheet and that the interest amount claimed is not agreed upon by the CD
as it is not mentioned in the sanction letter or any documents attached hereio.
However. il is observed that, the Applicant has applied the rate of interesl In
accordance with the Bank's Master Cireular on Rupee Credlil to Exports and Imparts
and prevalling Marginal Gost of Funds Based Lending Rate (MCLR). As the export
bills became overdue on 01.06.2018, the applicable 1-year MCLR on lhat date was
exactly 5.60%, thereby making contraclual rate of MCLR+8.80% lo be 15.50% pa.

(8.60%+6.90%) and for the Packing Credit Account, the mandated ROI for overdue

14 | Page
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packing credit is MCLR+1.65% and the contractual rate of interest is 9.85% p.a.
(8.20%+1.65%). In our view, the Applicant has established based on the information
provided and documents attached with the Application that even the principal amount
claimed by the Appllcant is more than the threshald of Rs.1 crore and the quantum of
debl is nol for the AA to decide.

8.11 The date of default is mentioned as 31.01.2020, being the date on which the CD's
account was classified as NPA, The CD siales that the Application is barred by
limitation as the Appﬂcati&n is filed on D8.11.2024. We find that the Application is within

limitation from ihe following table:

[ Event Date | Limitation Period Expires |
Date of Default is NPA Date 31.01.2020 | 17.01.2025 o
(Covid-13  exclusion 15.03.2020
28 (2.2022)

| Submission of Revival Plan by G 14.08.2020 | 01.08.2025
(Covid-12 exclusion 15.03.2020
28.02.2022) -

| Submission OTS proposal by CD | 10.07.2023 | 09.07.2026

08.11.2024

~ Application filed on

8.12 Therefore, from the above table we find that the CO has acknowledged the debt by
aiving revival plan and OTS proposals to the Applicant. Further, it is seen that the CD
has acknowledged the debt through the balance sheets far the FY 2021, 2022 and
2023, With regard (o this, the Applicant relies on the judgment of Hon'ble Supreme
Court in Asset Reconstruction Company (India) Limited v. Bishal Jaiswal [{2021)
6 SCC 368, wherain the court has settled that entries in balance sheels of the CD is
a valid acknowledgment of debl. Hence, basis on the above facts and law we hold that

the Application s within limitation.
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B:13 The CD contests that the NPA classification date cannet serve as the date of default.
We place reliance on the judgment of Hon'ble Supreme Court in Laxmi Pat Surana
v. Union Bank of India, [(2021) ibclaw.in 53 SCJ, wherein it was held thal,

“37, Ordinarily, upon declaration aof the loan account/debt as NPA that dote
can be reckoned os the date of defoult to engble the fingrciol creditor Lo
Initiote artion under Section 7 of the Code ~

B.14 In our view, the relevance of date of default is anly for the purpose of datermining
whether the Application s filed within the limitation period, Normally, NPA date is on
the expiry of 90 days perind afler the default has taken place. In this case, the
Application is well within limitation and therefore, even Il dale of default is taken 90
days prior to the NPA date, still the date of filing of Application will fall within the
limitation period. As such, in our view the said objection of the CD is of no legal
CONSBQUEnce,

B.15 The Applicant has placed on record the NeSL record of default in Form O, which
reflects the Status of Authentication of default as 'Authenticated’ and the lotal
outstanding amount as Rs. 61,95,04,234.86/- and date of defaull as 31.01.2020.

8,16 The Applicant has placed on record the Certificate under Section 2A(a) of Bankers
Book Evidence Act, 1891, cartifying the account of CD being maintained in the bank.

8.17 Here it is relevant to siate that the Hon'ble Supreme Court it Innoventive Industries vs
1CICt Barik (Civil Appeal No. B337-8338 of 2017) and subsequently in M. Suresh
Kumar Reddy vs Canara Bank & Ors.{Civil Appeals No. 7127 of 2022) has consistantly
held that in a Section 7 application the Adjudicating Authority is only required to satisfy
itself regarding the existence of financial debt and occurrence of default.

.18 Further, this Tribural places relianca on the judgment of Hon'ble Supreme Court In

Powar Trust {Promoter of Hiranmaye Energy Ltd.) v. Bhuvan Madan, IRP of
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18.02.2028] while examining the validity of the admission of the Corparate Debtor to
CIRP has laid down as under -

“B. Validity of CIRP Admission

28. The other aspect an which the Appetlant has reawlly relied is the acceptance of
various sums of money paid by the Corporate Debtor purpartedly under the 1st and
2nd restructuring proposals, which occording to them armounts to deemed upproval
of such proposal. As discussed earliet, such argument flles in the foce of the foct
that the 2nd Respondent hod resolutely maintained ond rightly so, that the
restructuring proposals were underpinned on pre-implementation conditions which
the Corporate Debtor had failed to fulfil. Under such circumnstonces, receipt of
vatious sums of money would not omeount fo acceptance of the restructuring
propasals, thereby novating the earfier loan agreement. Nejther would such part
poyrnents constitute full satisfoction of the existing debt so as to render the Sectlon
7 applicatian inadmissible,

29, It has afso been vociferously contended that the Corporate Debtor is an ongolng
concern and does not lack the ability to repay the debt. It has a subsisting PPA for
25 years with WBSEDCL, and hos ruised bills of Rs. 906 crore fram 01.11.2024 1o
31.03.2025. It also hos o continueus fuel supply orrangement with Mahanodi
Coolfields Ltd. under the SHAKTI scheme and hod eerned EBIDTA of Rs. 20 crore per
month during the CIRP. These fucts though ottractive ot first blush, do not yield
either legal or factual justificotion to rebut the udmission of the Section 7
gpplication.

30. On the legal scare, ane must bear in mind the scope and purpose for which 18C
was promulgeted. The main objective of its enactment was Lo create a complete
code for easy, prompt and seamiess resolution of insolvency process and thereby
ensure that the net warth of the corporate debtor is not dissipated and the entity is
solvaged from corporate death through a viable resolution plan accepted by lis CoC.

The Code prescribes whenever a corporate debror defgults on o debt that is due and
payable, an insolvency process may be initioted. Section 3(12) defines “default” as
non pavment of o debt which has become due and poyable, and includes default in
respect of @ part or instalment thereaf. Such insolvency process may be inthiated

either by the corparate debtor itself. or by its creditors who are classified as financial
creditar or aperational creditor. “Financial creditor” is defined as ony person ta
whom a financlal debt is owed and includes @ person to whoim Such debt hos been
legelly ussigned. 26 A “financial debt” means a debt olong with Interest if any, ehick
is disbursed against the cansideration far time volue of money and includes money
borrowed sgainst payment of interest.27 “Operational creditor” is defined as @
persan to whom an operational debt is owed and includes any person to whom such
debt has been legolly assigned, 28 “Operational debt” is a claim in respect of the
srovision of goods or services including employment or @ debt in respect of paynent
of dues arising under any law for the time being in {orce ond payabie to the Central
ar State government, or any local gutharity. 22 21, In 5 wiss Ribbans (P) Ltd. v. Unian
af India [(2019) ibclaw.in 03 SC130 such classification of creditors as financial
creditors and operational creditors has been held ta be constitutionally valid. The

17 Page
ORI No B45MB2025
Linten Bank of India v, Fxcel Overseas Pyl Lid




[N TITE NATIONAL COMPANY LAW TRIBUNAL MUMBAIL BENCH-VIT

Bench underscored the essential differences between o financiol creditor and
operational creditar and held thot financial creditors were mostly secured creditors
like bonks gnd finondial Institutions who extended finance to enable o corporote
debtor to set up ond/or operote Its business. Such credit fs extended to ¢ corporate
debior under well-defined loan agreements having specified repayment schediles
and reserving rights to recall the loan in case of defoult ar restructure the same
enabling o corporate debitor to tide over unforeseen finoncial stress. On the
contrary, aperational creditors are mostly unsecured creditors and their cluims are
relatable to supply of goods and services in the aperotion of the business. Ordinarily,
operational debts are not based on-admitted documents and the possibility of
genuine disputes with regord to such debts is much higher campared to financial
debts.

32. In hight of such classification, the Code makes a distinction in the manner in
which an insolvency process may be initioted by @ financial creditor urnider Section
7, IBC in controdistinction to an operational creditor under Section 8 ond 9, IBC.
Unlike an operational creditor, a financiol creditor may trigger an insalvency process
under Section 7.in respect of defoult of any financial debt, whether owed to itself or
te any other fingncial creditor. While the finoncial creditor mioy direcily fite an
application under Section 7 setting out the particulors of the financial debt and
evidence of default, the operational creditor, on the eccurrence of a defoult, s to
first deliver a demand natice of the unpaid debt to a corporate debtor ond the latter
may within 10 days of receipt of such demand notice bring to the notice of the
operational crediter the existence of o dispute or recard the pendency of a pre-
existing suit or arbitrotion proceeding in respect of such debt. Once a corporate
debtor demonstrates g dispute regarding the existence of the debt, the insolvency
process stands aborted vis-0-vis the operational creditar. But when the financigl
creditor initigtes the insolvency process for the purposes of admission, the

Adivdicating Authority §s only to ascertoin the existence of a defoult from the

recards of the information utility or the evidence furnished by the financiol creditor
within fourteen days from the receipt of such aoplication. At this stage, neither is a
corporote debtor entitled nor is the Adjudicoting Autharity reguired Lo exgmine gny
dispute regarding the existence of such debt. This significantly reduces the scope of
enguity ot the stoge of a time-bound gdmission of an Insolvency process by o
financial creditor which hos been succinctly summed up in Innoventive (supra):

“3t)...... in the case of o corporote debtor who commits a default of a financial debt,
the odjudicating autherity has merely to see the records of the information utility
ar ather evidence produced by the finoncial creditor to satisfy itself that a default
has oecurred. It is-of no matter that the debt is disputed so long as the debt is “due”
j.e. poyable unfess interdicted by some low or has not yet become. due fn the sense
that itis payable at some future date. Itisonly whes this fs proved tothe satisfaction
of the odiudicotimg outhority that the adiudicating outhority may reject an
application and nat otherwise.”

33, Reiterating the rotio In Innoventive {supra), this Court in ES Krishnamurthy v.
Bharath Hi-Tech Bullders {P) Ltd, [(2021) ibclow.in 173 SCJ32 held as follows: 34,
The adiudicating authority has clearly acted outside the terms of its jurisdiction
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under Section 7(5) IBC. The odiudicating outhority is empowered only to verify

whether o defaull has occurred or if o defoult has not occurred. Based upon IS
decision, the odjudicoting authority must then either odmit or refect on agplication,
respectively, These are the only two rourses of oction which are open (o the
adjudicating autharity in accordance with Sectioh 7(5). The odjudicating authority
cannat compel o party to the proceedings before it to settle o dispute.”

34. In g simifar vein, the Adjudicating Authority is not required to go (nto the inability

of o corporate debitor to pay its debt. This Is o clear departure from the scheme of
winding up envisaged under Section 433(e) af the erstwhile Companles Act, 1956
which required the Adjudicating Autharity to come to a finding with regurd 1o the
inability of the company to pay the debt and thereby arrive ot o regulsite
satisfaction whether it is just and equitable to wind up the company.

The Code restricts the of enquiry for admission of an inselvency process by o
fingncial creditor merely to the existence of defoult of o debt due and pavoble and
pothing mare. The legisiative intent behind such prompt and summary intervention
is "to ensure revival gnd continuation of the corporate debtor by protecting the
corparate debtor from its own monagement and from o corporate death by
liquidation.”

35. The Appellant hes heovily relied on Vidarbho (supro) to aorgue that the
Adjudicating Autharity has ample discretion to apply its mind to relevant foctors
including the feasibifity of initiotion of insolvency process natwithstanding the
existence of default on a debt due and payable by the Corporate Debtor, [n Vidarbho
{supra), this Court pbserved:-

“61. In our view, the Appellote Autharity (NCLAT) erred in holding . that the
adjudicating authority (NCLT) was only required to see whether there hod been &
deht and the corporate debtor had defoulted in making repayment of the debt, and
that these two aspects, If éutr'sﬁf_-d, would trigger the CIRP, [he existence of a
financial debt and defoult in payment thereof only gove the finoncial ceeditor the
right to apply for initiation of CIRP. The adjudicating autharity (NCLT) wos required
to apply its mind to relevant factors including the feasibility of initlation of CIRF,
against an electricity generating company operated under statutory controd, the
impact of MERC s oppenl, pending in this Court, order of Aptel referred to above and
the overall financial health and viability of the corporate debtor under its existing
managerment.

S ————— (o RN Y EREEY S O R N R

90, We are clearly of the view that the odjudicating autharity (NCLT) as also the
Appellote Tribunal (INCLAT) fell In error in holding that once it was found that o debt
existed and ¢ corporate debtor wos in default in payment of the debt there would
tie no aption to the adjudicating putherity (NCLT) but to admit the petition under
Section 7 18C."

36. However, in review, this Court clarified that observations made in Parogragh S0
are restricted to the facts of Vidarbha (supra):-
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“6. The efucidation in para 20 end other porographs [af the judgment under review|
were made in the context af the cose at hand. it is well settled that judgments and
phservations in judgments are not to be read as provisians of stotute. Judiciol
utterarces ond/or pronouncements ore in the setting of the focts of o particular
case.”

37 Finolly, the apparent dichotomy between Innoventive (supra) and Vidarbho
(supra) was set at rest in M. Suresh Kumar Reddy (supra), whereln this Court
observed: 14, Thus, it was clarified by the order fn review that the decision inl
Vidarbha Industries was in the setting of facts of the case before this Court, Hence,
the decision in Vidarbha Industries cannot be read and ynderstood os taking @ view
which is cantrary to the view taken in Innoventive Industries and £.5. Krishnomurthy.
The view taken in Inneventive industries stif holds good, ™

38 In light of the ratio in M. Suresh Kumar Reddy (supra) there is no cavil that the
ratio in Innoventive (supra) lays down the correct propasition of low and the
observations in Vidorbho (supra)] were mode in the focts of the case and do not
pperate os binding precedent.

39, Fven otherwise an focts, Vidarbha (supro) dees not come to the oid of the
Appellant. in Vidarbha [supra), this Court had raken note of an eward passed by
APTEL in favour of the corporate debtor which for exceeded the clafm of the
financial creditor, and held in the setting of such focts, Initiotion of CIRP was
unwarranted, In the present cose, Appeliant’s contention regurding Corporale
Dehtar’s viability is highly dubious. Though the Corparate Debtor strenuously
demonstrates its commercial viabllity, the NCLAT hos poted that the extent of
outstanding liability us on 02.01.2024 wos Rs. 3103.31 crore, which far exceeds the
bills raised on WBSEDCL to the tune of Rs 906 crore and EBITDA of Rs. 20 crore per
marith diring the CIRP.

40. For these reasons, we are of the opinion the odmission of the Section 7

application was lawful and does not coll for interference.”
(emphasis wheraver required supplied)

8.18 To summarize the above judgment, we absarve as under:
- @1, The Code prescribes whenever a corporate debtor defaults on a debt that s due
and payable, an Insalvency process must be inilialed, Section 3(12) defines “default”
as non-payment of a debt which has become due and payable, and includes default
in respect of a part or instalment thereof.
b. When the financial creditar initiates the insolvency pmcess for the purposes of
admission, the Adjudicating Authority is only to ascerfain the existence of a defauit

from the records of the information utility or the evidence furnished by the financial
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creditor within fourteen days from the receipt of such application. At this stage. neither
is a corporate debtor entitled nor is the Adjudicating Authority required o examine any
dispute regarding the existence of such debl. This significantly reduces the scope of
enqguiry at the stage of @ time-bound admission of an insolvency process by a financial
creditor.

¢. The adjudicating authority is empowered only to verify whether a defaull has
oceurred or i a defaull has not cccurred. Based upon its decision, the adjudicating
authority must then either admit or reject an application, respectively. These are the
only two courses of action which are open to the adjudicating authority in accordance
with Section 7(5).

d. The Adjudicating Authority is not required to go into the inability of a corporate debtar
to pay its debt

e. The Code restricts the scope of enquiry for admission of an insolvency process by
a financial creditor merely to the existence of default of a debt due and payable and
nething mare,

In view of the above judgmenis, Le., Innoventive, M.Suresh Kumar Reddy and Power
Trust, we restrict scope of our enguiry at this stage marely to the existence of debl and
default exceeding the threshold of Rs.1 Crore, which Applicant has been able to
establish hased on the documents placed on record; and the other objections raised
by the CD, in our opinion are nol relevant far adjudication of this Application and are
therafore, rejected.

The Applicant has proposed the name of Mr. Mahesh Chand Gupla o act as the
interim Resolution Professional (IRP) and has given his declaration in Form 2, infer
alis. stating that no disciplinary proceeding is pending against him. The Applicant has

attached valid AFA in Form B of the IRP which is valid till 0.06.2027.
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8.22 Thus, it is clear from perusal of the record that an amount of more than the threshold
limit of Rs.1 Crore under Sectlon 4 of the Cade, is due and payabie by the CD to the
Applicant. Hence, we find that the Applican| has been abie to substantiate the
existence of afinancial debt due and payable by the CD, which remained unpaid. The
debl so owed by the CD to the Applicant falls within the definition of "financial debt”
under Section 5(8) of the Code.

8.23 In view of the above, we find thal requisite conditions necessary to trigger CIRP in
respect of the CD are fulfilled, the Application is complete as all the relevant
docurents have been aftached by the Applicant along with the Application. As a
result, the matter deserves lo be admilted under Section 7 of the Code.

8,24 At this stage we are not quantifying the exact amount under defaull, which the IRP wil

do. We are satisfied that there exists a debt which is in default in excess of Rs, 1 Crore.

ORDER
In view of the aforesaid findings, Application bearing C.P.(IB) No.845/MBf2025
filed under Section 7 of the Code by Unlon Bank of India, the Applicant, for Initiating

CIRP in raspect of Excel Overseas Pvt Lid, the Corporate Deblor is hereby admitted.

We further declare moratarium under Section 14 of the Code with consequential

directions as mentioned below: -

. We prohibit-
a) the institution of suits or continuation of pending suils or proceedings against
the Corporate Debior including execution of any judgment, decree or order in

any court of law, tribunal, arbitration panel or other authority;
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h) transferring, encumbering, alienating or disposing of by the Corporate Debtor
any of its assets or any legal right or beneficial interest therein,

¢} any action lo foreclose, recover or enforce any security interest creatad by
the Corporate Debter in respect of its property including any action under the
Securitization and Reconstruction of Financial Assets and Enforcemenl of
Securty Interest Acl, 2002;

d) the recovery of any proparty by an owner or lessor where such property s

accupied by or in possession of the Corporate Debilor.

That the supply of essential goods or services to the Corporate Debtor, if
continuing, shall not be terminated or suspended or Interrupted during the

moratorium period.

That the order of maratorium shall have effect from tha date of this order Ll the
completion of the GIRP or until this Tribunal approves the resolution plan under
Section 31(1) of the Code or passes an order for the liguidation of the Corporate

Debtor under Seclion 33 thereof, as he case may be.

That the public annauncement of the CIRP shall be made in immediately as
specified under Section 13 of the Code read with Regulation 6 of the BBl
(Insolvency Resolution Process for Corporate Persons) Regulations, 2016 and

ather Rules and Requlations made thereunder.

That this Bench hereby appoints Mr. Mahesh Chand Gupta a registerad
Insolvency Professionat  having Regisfration  MNumber IBBIAIPA-001/1P-P-

01489/2618-2019/12304 and e-mail address oAt g ail s having
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veld Authorisation Tor Assignrent up to 30.096.2027 ze the IRP to carry out the

functions under the Code.

That the fee payable lo IRP/RP shall be in accordance with such

Regulations/Circulars/ Directions as may be [ssued by the IBBI.

That during the CIRP Period, the management of the Corporate Debtor shall vest
in the IRP or, 8s ine case may be, the RP in terms of Section 17 or Saction 25,
as the case may be of the Sude. The officers and maragers of the Corporate
Debtor are directed to pruufﬁa‘aﬂﬁmwe assistance 1G :.hE.' IRP as ar_w:l_ when he
takes charge of the assels and management of the Corporate Debtor, Coercive
staps will follow against them under the provisions of the Code read with Rule 11

of the NCLT Rules for any violation of law.

That the IRP/AP shall submit to this Tribunal monthly reports with regard to the

pragress of the CIRP in respect of the Corporate Deblor

In exercise of the powere under Ruie 11 of the Nf.':LTI Futes. 20186, the Applicant
is directed to deposit a sum of Rs.3,00,000/- (Rupees Three Lakh) with the IRP
to meet the initial GIRP cost arising out of issuing gublic notice and inviting claims,
slc. The amount so deposited shall be Interim finance and paid back o the
Applicant on priarty upon the funds available with IRP/RE from the Commitiee of
Creditors (CoC). The expenses incurred by IRP out of this fund are subject to

aporoval by the Col.

A sopy of this Ordar be sent to the Registrar of Comparies, Maharasyira, Mumbai

for updating the Masier Datz of the Corparate Detior.
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Xl.  The IRP is directed ta issue nailce of adrnission upon &l the statutary authonties

of the Corporate Deblor without fail.

Xil, A copy of the Order shall also be forwarded te the IBBI for record and

dissemination on their website.

Xlll.  The Registry is directed to immediately commuricate this Order to the Applicant,

the Corporate Debtor and the |RP by way of Speed Post, e-mail and WhalsApp.

()

V.,  Compliance report of the order by Designated Regiztiar is to be submitted

today.
Sd/- Sdi-
NILESH SHARMA SAMEER KAKAR
MEMBER (JUDICIAL) MEMBER {TECHNICAL)
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